MEMORANDUM

Agenda Item No. 13(A)1)

TO: Honorable Chairman Joe A. Martinez DATE: July 17,2012
and Members, Board of County Commissioners

FROM: R. A Cuevas,Ir. SUBJECT: Resolution approving
County Attorney settlement of claims with
Kimley-Horn and Associates,
Inc. relating to the Opa-Locka
Executive Airport Traffic
Control Tower Project #L.085A
in the amount of $625,000.00

The accompanying resolution was placed on the agenda by the County Attorney’s Office.

R A Cuevas, Jr. “"*«a;v_\
County Attorney
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Memorandum

Date: July 17, 2012

To: Honorablg Chairman Jos A.-Martinez
and Members, Board of Gounty Commlsstgners

From: Carlos A. Gime
Mayor

R:A, Cuevas Jr

County Attorney 7 %\\w;i?
Subject: Settlement with Kimley-Hoin and Associates, Ing., relating to Proféssional Services

Agreement, Project No, E02-MDAD-04, in the.amount of $625,000

RECOMMENDATION

it is recommended ihat the Board of County Commissioners (the "Board") approve the attached
Memorandum of Settlemant with Kimley-Horn and-Associates, Inc., resclving claims arising from services
performed by Kimiey-Horn under the ‘Professional 8ervices Agreemeni for the Opa-locka Executive Airport
(OFE)AIF Traffic Control Tower project; and i} authorize the: County Mayor or his designee to°execute an
amendment to the Agreement to effectuate the settlement in the amount of $625,000 and extend the term
of the Agreement through Septembear 30, 2012,

SCOPE
OPF is located primarily within Commissioner Barbara Jordan's District Ons.
FISCAL IMPACT/FUNDING SOURGE

The fiscal-impact to the ‘County of $625,000 shall be paid from the Miami-Dade Aviation Depariment
{(MDAD) Improvement. Fund.

TRACK RECORD/MONITOR
Based on County’s Capltai Improvements Information Systein, Kimley-Horn has a ratmg of 3.8 based on
severitesn (17).projects. The Miami-Dade Aviation Department (MDAD) Project Manager is Jorge | Marin.

COWMPLIANCE DATA
There is no history of violations for this firm in the County's. Small Business Development database.
Kimley-Horn has achieved its 18% Disadvantaged Business Enterprise (DBE) goal on this contract.

BAGKGROUND

On June 17, 2004, the Board adopted Resolution No. R-543-04 authorizing a Professional Services
Agreement w:th Ksmley-‘Hcm for design and construction administration services ‘with total fees not to
gxceed $2,008,000. Services included design and construction administration for the. construction' of the.
OPF Air Traffic Control Tower. On May 5, 2009, the Board adopted Resolution No. R-480-08 autherizing
a First Amendment to the Agreement which increased the contracted amount by $300 000 and corrected
a serivener's error inthe scope of work to ihelude general aviation airporis.

Kimley-Horn has been working on the project and it s almost complete, with the exception of items
detalled. in Exhibit A. When a discrepancy arose between Kimley-Horn and the Aviation Deparfment
'regard:ng momes owred the company filed a Request for- Equntable Ad;ustment seekmg $741 176.78 for
included in the onginal scope; Specifically, Klmieyqum'éiéims it is owed additional money for construction
acimmustrailon ser\flcas it prowded but has not baen campensated for from Apn! 2011 o da’t@ Knnley—Hom

of addmonat scepe ‘of work:
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Honorable Chairmah Joe A. Martinez
‘and Members, Board of County Commissioners
Page 2

The-County hired a conisultant, Capital Project Management Inc., to assist in evaluating the submitted
claims. Capital Project Management Inc. -opined that there is entzilement 1o the bulk of ‘the dlaims
'submitted by Kmley»Hom for both construction admumstrat;on serwces and ‘Wage escaiaﬁcn Capltal
the- asslstance of the Caunty A!tarneys Offfce and. Capita! Prﬁ}ect Managemeﬂt lnc MDAD and Kimiay--
Horn mediated the claims and anivéd at a negotiated amount of $625,000. Of thls amount; $600,000
represents a settlemant of all.of Kimley-Horn's clalns. The $25,000 represents an amount necessary to
complete the femaining work because inadequate funds remain to complete the project due fo unforeseen
expenditures. All DBEs have been paid to date as Kimley-Hom has been absorbing the: additional fees
owed to them and part of the settlement will reimburse Kimley-Horh fot those fees. The contract terfim must
be extended through September 30, 2012, in order to do so: This settlement fully Hiquidates all claims
Kimiey-Horn has under this Agreement.

Jack Osterhoit, Deptity Mayor



MEMORANDUM

(Revised)

TO: Honorable Chairman Joe A, Martinez DATE; July 17, 2012
and Members, Board of County Commissioners

R, A, Clevas Ir

County Attorney

FROW: SUBJECT; AgendaftemNo. 13(4)(1)

Please note any items checked,

"3-Day Rule" for committees applicable if raised
6 weeks required between first reading and public hearing

4 weeks notification to municipal officials required prior to public
hearing

Decreases revenues or increases expendifures without balancing budget
Budget required
Statement of fiscal impact required

Ordinance creating a new hoard requires detailed County Manager's
report for public hearing

No committee review

Applicable legislation requires more than a2 majority vote (i.e., 2/3’s s
3/5%s , unanimous ) to approve

Current information regarding funding source, index code and available
balance, and available capacity (if debt is contemplated) required



Approved Mayor Agenda Item No.  13(A)(1)
Veto 7-17-12

Qverride

RESOLUTION NO.

RESOLUTION APPROVING SETTLEMENT OF CLAIMS
WITH KIMLEY-HORN AND ASSOCIATES, INC. RELATING
TO THE OPA-LOCKA EXECUTIVE AIRPORT TRAFFIC
CONTROL TOWER PROJECT # LO85A; AUTHORIZING THE
COUNTY MAYOR OR COUNTY MAYOR’S DESIGNEE TO
EXECUTE AN AMENDMENT TO THE PROJECT SPECIFIC
SERVICES AGREEMENT WITH XIMLEY-HORN AND
ASSOCIATES EFFECTUATING THAT SETTLEMENT IN THE
MAXIMUM AMOUNT OF $625,000.00

WHEREAS, this Board desires to accomplish the purposes outlined in the accompanying
memorandum, a copy of which is incorporated herein by reference,

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF MIAMI-DADE COUNTY, FLORIDA, hereby approves the attached
memorandum of settlement between Miami-Dade County and Kimley-Horn and Associates, Inc.,
relating to the Opa-locka Executive Airport Traffic Control Tower Project # LLO85A which settles
various claims and authorizes the County Mayor or County Mayor’s designee to execute an
amendment to the Project Specific Services Agreement with Kimley-Horn and Associates in
order to effectuate that settlement in the maximum amount of $625,000.00, of which $25,000.00
will be payment to Kimley-Horn for final close out services.

The foregoing resolution was offered by Commissioner ,

who moved its adoption. The motion was seconded by Commissioner

and upon being put to a vote, the vote was as follows:



Agenda Ttem No. 13(A)(1)
Page No. 2

Joe A. Martinez, Chairman
Audrey M. Edmonson, Vice Chairwoman

Bruno A. Barreiro Lynda Bell

Esteban L. Bovo, Jr. Jose "Pepe” Diaz,
Sally A. Heyman Barbara J. Jordan
Jean Monestime Dennis C. Moss
Rebeca Sosa Sen. Javier D. Souto

Xavier L. Suarez
The Chairperson thereupon declared the resolution duly passed and adopted this 17 day
of July, 2012. This resolution shall become effective upon the earlier of (1) ten (10) days after
the date of its adoption unless vetoed by the Mayor, and if vetoed, shall become effective only
upon an override by this Board, or (2) approval by the County Mayor of this Resolution and the

filing of this approval with the Clerk of the Board.

MIAMI-DADE COUNTY, FLORIDA
BY I'TS BOARD OF
COUNTY COMMISSIONERS

HARVEY RUVIN, CLERK

By:
Deputy Clerk

Approved by County Attorney as qh% .

to form and legal sufficiency.

Daniel Frastai
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MEMORAND

EMENT

Miami-Dade Comnty, Floride, acting by end ftouph M Avislion Departeqt ("MDAILY) and
Kimlay-Hor

and Assocdates, Tno. (“KHAY) wish to memorislize points of sattlemest perteining to

the Opa Lookn Afr Traffic Coniro] Tower (“Project™) which slll be reduoed to a formal change

order:
1.

2

4,

Forms! Chanpe Quler, This agrecment shall bo formalizad in ur;umcadmenttoﬁm
existing 2004 Project Specific Services Agreement { PESAT).

Modification of PSSA, Ths PSSA shall be modified fo exiond the ond dato to
Septembor 30, 2012, eithough KHA shall not be required to attend meetings in
poreon beyand May 31, 2012, and 1o fncresss the amonny of the PSSA by Six
Hundred Tweoty Five Thousand (3625,000) Dollus of which Tweuty Five

o,

Thousand (§25,000) Dollnrs will be payment fix he services sct forth on the Scope

of Work attached o thix Mumorandumm of Settlement as Bxhiblt 4, which mum shall
be requisitioned by KHA snd paid by MDAD in due courss, The only remaining
wurk which XHA sholl be obligated to perform is 88 s¢t forth on ‘the Scope of Work
aitohed fo.Bids Memorandum of Setfiement as Exhihic A, .

oval, 'This Memornadum of Agresmont is nunﬁitioned'

. upomit sroved by the Misnii-Diade Coutty Boatd of Covnty Commissiotiors

{"BCC) at the ealiest possibie apportunity thet it may be preseated, Both MDAD:
and the Muyor sgees to recommmend end sy {ts apyproval, Bhould BCC not

approve this Sellement Agreement by J , 2012, then this Settleiment.

Agroement shall be deesmed void ab shall not be admissble in
i ) ' ﬂ%’%& émﬂ T fra.

, i ishilfly, The Partics acknowledge sod agres that e ¢}
slicgotions being setled under this Agreement are digputed and that by eaering fnto
thig no Party admits or reknowledges its Hability fo anotber, alf anch
linbility being horeby expressty denfed, .

, Mignal Reléares, Bgespting zomeining applicable wrmnty obHgations and work

desoribed in Rdibit A, MDAD shall, unconditionally and without reservatlon,
mmmmmmmmmmmmmm
officers, directors, sharcholdets and cmployees {including past anployees),
Jredeoessors, suocessors, affiliates, subsidiaries and parent corporations (mnd the
officers, directors, shareholders and employees of said cn:pnmﬁo;sianhﬁes},
assigns, insurers, suroties, Hien transfer bond suretics, guarantors, atiomeys, ugents
and Iogal representatives (collactively, Ui “KHA Released Parties”) from any and
all mzmper of claims, counterclaims, cross-claims, actions, causes of ection, tighiz,
ﬁghmdlim&mmmmmw,mwmm,m
fiquidated damages, promises, yepresentafiong, misteprosentations, allegations,
.dmmnlﬂ.obﬁgaﬂomﬁmhzdihgcbﬂgaﬁmmm;mdﬁwdworinmp}m
work), duties, suity, expenses, smessmenis, penslfies, chargm:‘, delny damages,
injurics, losses, costs {incleding, without limitation, attorncys foos and costs),

D

Mmmmmmﬂomwmy,mmm%
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damages), sanctions, and lishiliies of every kind, chavacter and manner whatscever,
inlaw or in equity, sivil or ¢iiminal, administrative or judicial, whether in coniraot,
tort {including, without limitetion, bad faith, frand and negligence of any kind) ot
otherwise (oplloctively, "Claims"), suve only applicable watranties, if any, which
"MDAD gver had, niow has or ever may have in the foture against the RKHA Released
Parties, whether now known or unknown, clalmed or unclaimed, asserted or
unasserted, suspeeted or unsuspeoted, discovered or undiscovered, accined or
unacorued, anticipated of unsmticipated, contiiigent or fixed, for, upon, or by reason
of any wiatter; eause or thing whatsosver from the beginning of the world up to und
ineluding the Effective Date of this Agreement atlstng ovt of, relating to or resulting
from. the Enginecring Agreement or. Project; which were asserted through the
-exeontionof this Memotandum,

6. KHA shall, unconditionally and without reservetion, release, acqiit and fotaver
© disoharge: MDAD end.-its respective; past, present and fitine officers, divectors,

employces, assigns, insurers, swetles; lion transfer bond swreties, guarantors,
atforneys, agents and legal representatives (collectively, the “MDAD Relsased
Parties”) from sy and all manner of claims, counterclaims, cross-claims, aétions,
causes of action, rights, rights of lens, dispotes, controversies, jodgments, debts,
agreements,  conttacts, liquidated damages, promises, representations,
misrepresentations, allegations, demands, obligations (including obligations to
sorrect defective or Incotuplate work), duties; suits, expenses, asscssments, penaltios, |
chatges, delay damages, infutles, losges, costs (incliding, without Himitatjon,
atiorneys’ fees and cosis), damages (including, without livifation, competsetory,
consequential or punitive damages), sanctions, and Habilities of every kind, charictes
and- mannor whatsoever, in-law or in equity, eivil or ériminal, admindsteative o
judicial, whsther in contract, tort @ncluding, without limitation, bad faith, frad and
negligenco of any kind) or oflierwise (collestively, "Claims"), pertaining to the PSSA.
or the Project, which KHA. aver had, now Has or ever may have in the fitiwe agaiust
the MDAD Released Partles, whether now known or unknown, olaimed or
unglaimed, asserted or Wnasserted, suspected or unsuspected, discovered o
undiscovered, acerued or uneccrued, anticipated or unanticipated, contingent of
fized, for, upon, or by teason of any matier, cause or thing whatsoever from. {he
beginning of the world up to and including the Effective Date of this Agreement
auising out of, relating to or resulting from the Enpinesring Agrobment or Project,
which wers asserted through the execution of this Memorandum,

7. Indemnifieation. To the fullést extent permiticd by law, KHA. shall defend,
indemnify, and hold harmless MDAD from mny.claims, payment demands, iines,
suits or causes of action, both known and unknows, resulting from any claim by-any
person or entity claining by or through KHA

IN WITNESS WHEREFORE, the Parties have caused this Agreement to be executed and

to take full force and effect as of the Effective Date above written or such: earlier date as KA ele

o

to-walve its right to terminate this Agreemont.

SIGNATURES APPEAR ON FOLLOWING PAGE




Newe: Pedro Hernan dez Name;David g;gmpbe

Title: Aviati Title: 24 ¢ gT )%@MM’“
Date: April2,2012 Dater Apmil 2, 2012
Miami-Dade County Attorney Siegﬁaed Rivera Lemer DeLa’I‘erm and:

Dipeiet Prostal Stuart Sobsl /




Opalocka Executive Alrport New Al Traffle Control Towsr
PSSAHR-548.04 {MDAD LOBS}
Date: Aprll 2, 2012

Scope-of-Services:

Kimley-Horn and Assoclates, Ine. and our subconsultants shall provide the following Project
Close-out Services associated with the OPF Tower Project:

@
Y

Review Contractors Flnal Pdy Application and provide recommendations to-MDAD
Final Contractor Changd Order Review and provide tacommendations to MDAD
l’)eiivew of Close-out Doty mentsto MDAD (Warrantles; Shop- Drawings)
Final Record Drawirig Corpletion and Submittal to MDAD

o Verlfyacouracy of previously submitted drawings

o Address.comments from MDAD

o Submit signed and sealed record drawings
Prepare Final Acceptance Form in coordination with MDAD
Respond ta Contracior RFI's duri ing bldding phase oniy for radio/communication
contract eurrently out-to-bid
Provide A/E certiflcation for radio cammumcaﬂon, onet dellvered (assuming delivered
m lisvetp provide certlfication before September 30, 2012




